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Dear Reader

September 1st 2005 saw the new Safety,
Health and Welfare at Work Act 2005 come
into force in Ireland. The new legislation
applies to all workplaces and significantly
builds on the previous 1989 Act. The 2005
Act places an increased emphasis on and watch out for our next publication
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Carol Rogan, nifast Consultancy Manager

On 1st September the new Safety,
Health and Welfare at Work Act
2005 came into force in Ireland.

It applies to all workplaces and
significantly builds on the previous
1989 Act. In this article, Carol
Rogan, Consultancy Business
Manager at nifast addresses some
of the main issues surrounding the
Act and it's implications for
organisations.

The 2005 Act places an increased
emphasis on employers ‘managing’
health and safety in their
organisation. Although this was
implied in the 1989 Act, it is made
more explicit now in the new Act.

Have you got your
act together?

Key issues under
Safety, Health

and Welfare at
Work Act 2005
Writes Carol Rogan
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Health and safety should be
managed just like any other
business function. As we are all too
aware, health and safety does not
just happen, it requires adequate
planning and resources.

One of the main starting points for
managing health and safety is
having an up-to-date Safety
Statement incorporating Risk
Assessments. Employers must now
ensure their Safety Statement is
updated in line with the new Act. A
common failure in organisations is
that the Safety Statement looks
great but does not actually reflect
the day-to-day working practices nor
is integrated into ongoing activities.
The Safety Statement should be a
‘live’ document that all staff are
aware of and which is implemented
at all levels in the organisation.

By completing Risk Assessments,
organisations will be aware of the
main hazards in their organisation
and more importantly, how to
manage them. Where there are
gaps in compliance with legislation
or best practice, these must be
addressed. The new Act includes 9
General Principles of Prevention
that should be taken into account
when determining and implementing
protective and preventive measures.
These include amongst others,
avoidance of risk, the combating of
risks at source, adaptation of work
to the individual and adaptation of
the place of work to technical
progress. The full list can be seen in
Schedule 3 of the 2005 Act.

In terms of how often the Safety
Statement should be reviewed, the
requirement for an annual review
did not make into the final version of
the 2005 Act. Instead, employers
are required to review the Safety

Statement where there has been a
significant change in the matters to
which it refers, where there is
another reason to believe it is no
longer valid or under the direction of
a H.S.A inspector. Although not a
legal requirement, it is
recommended that Safety
Statements are reviewed at least
annually to ensure they are up-to-
date and reflect current practices.
Typically, a Safety Statement should
be reviewed where a new process
or equipment is introduced, new
legislation comes into force or
following an accident or incident. All
the above also applies to Risk
Assessments.

In relation to consultation with staff,
as with the 1989 Act there is a
requirement for employers to consult
their employees on health and
safety matters, but it is left up to
employers to decide what
consultation mechanisms they will
have in place. Typical consultation
mechanisms include staff meetings,
health and safety noticeboards, use
of the intranet, election of Safety
Representatives and the operation
of a Safety Committee. Further
guidance on consultation can be
obtained from the H.S.A. Guidelines
on Safety Consultation and Safety
Representatives (1994). The Act
requires that consultation takes

%

Employers are required to bring the
Safety Statement to the attention of
employees ‘in a form, manner and,
as appropriate, language that is
reasonably likely to be understood'.
This appears to reflect the growing
population of non-nationals working
in Ireland as well as recognition of
the levels of illiteracy amongst the
working population. It may be
necessary to translate the Safety
Statement and provide interpreters
to bring employees through the
document. Where illiteracy is an
issue, it may be necessary to talk
through the document with
employees to ensure they
understand it. Language and
illiteracy issues should be borne in
mind for all health and safety
matters, for example provision of
written instructions or Standard
Operating Procedures, provision of
training, health and safety notice
boards, consultation mechanisms
etc. In relation to training, the Act
specifies that when providing
instruction, training and supervision,
employers must ensure that it is ‘in
a form, manner and, as appropriate,
language that is reasonably likely to
be understood by the employee’.
Again, this may require the services
of translators and interpreters. It is
also worth noting that the new Act
states that employers must bring the
Safety Statement to the attention of
their employees at least annually
and after any amendments are
made.

place ‘in advance and in good time’
and that it must include ‘balanced
participation’ on the part of both the
employees and the employer. The
rights of Safety Representatives in
the 2005 Act are broadly similar to
those in the 1989 Act. In relation to
Safety Committees, the new Act
introduces a provision for a 4th
Schedule Safety Committee. Details
of the operation of such committees
are detailed in the fourth schedule of
the Act and specify minimum
numbers required, duration of
meetings etc. They are not
mandatory but if the employer
agrees, one can be set up.
Alternatively, organisations can carry
on operating an existing Safety
Committee.

The 2005 Act expands on
employee’s duties. One of the more
interesting new provisions is that an
employee must ensure they are not
under the influence of an intoxicant
to the extent that it may endanger
their own safety or that of others.
‘Intoxicant’ includes drugs and
alcohol and would include
prescription as well as recreational
drugs. If employees are on
medication, which could affect their
health and safety at work, they
should inform their supervisor/
manager so that appropriate action
can be taken. It is a good idea for
employers to have a Drug & Alcohol
Policy in place to deal with potential
problems. In terms of testing for
intoxicants, there is provision in the
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Preventing improper conduct or behaviour is a key duty for
employers under the new Safety Act.
Writes Barrister and Law Lecturer Raymond Byrne

Since the Safety, Health and Welfare at Work Act 2005 came into force on 1st September, it is worth looking at some of the new provisions in
compared to the 1989 Act, which has now been completely replaced. This article looks at the duties of employers and employees to prevent ‘any
improper conduct or behaviour, which covers bullying and stress. It also refers to some case studies on bullying and stress that have been litigated
in the Employment Appeals Tribunal and the High Court and also refers to the issue of defining bullying and stress.

THE DUTIES IN THE 2005 ACT

Section 8 of the 2005 Act (replacing section 6 of
the 1989 Act) is the new section on the
employer’s duty to employees. Section 8
contains a new duty on the employer to manage
and conduct work activities in such a way as to
prevent, so far as is reasonably practicable, ‘any
improper conduct or behaviour’ that is likely to
put the safety, health or welfare at work of his or
her employees at risk. Similarly, section 13 of
the 2005 Act (replacing section 9 of the 1989
Act) imposes a corresponding duty on an
employee not to engage in ‘improper conduct or
other behaviour’ that is likely to endanger his or
her own safety, health and welfare at work or
that of any other person.

BULLYING AND STRESS ALREADY IMPLICIT
IN 2005 ACT

These duties clearly include behaviour that
would be regarded as coming within the
definition of bullying or stress: see the definitions
beside this article. Like all references to specific
issues, it can always be said that these were
already implicit in the general duties in the 1989
Act to take reasonable steps to protect the
safety, health and welfare of those at work: this
is clear from the case studies on bullying and
harassment mentioned below. But the explicit
reference to improper conduct or behaviour in
the 2005 Act reinforces the point that these are
part of the general picture of safety and health
at work. It also reinforces the important material
contained in relevant HSA material.

PUBLISHED ACOPS AND GUIDANCE ON
BULLYING AND STRESS

There is a great deal of existing material
providing good guidance to prevent bullying and
stress at work. On bullying, this includes the
HSA's Approved Code of Practice on the
Prevention of Workplace Bullying, published in
2002 after the 2001 Report of the Taskforce on
the Prevention of Workplace Bullying. The ACoP
provides a structure, based on risk assessment
principles, for the prevention of bullying.
Practitioners should also use the companion
Code of Practice on Sexual Harassment and
Harassment at Work published in 2002 by the
Equality Authority. This contains more detail on
the organisational arrangements which should
be put in place. On stress, there is similar help
in the HSA's guidance document Work Positive -
Prioritising Organisational Stress, published in

July 2005 (updating the document first published
in 2002, which in turn replaced the HSA's 1995
booklet Stress at Work). Like the ACoP on
bullying, the 2005 edition incorporates a risk
assessment basis covering the known causes of
workplace stress, based on the British Health
and Safety Executive’s Management Standards
(2004). This is also in line with the EU
Framework Agreement on Work-Related Stress
(2004), which was agreed by EU employers and
trade unions under Article 139 of the EC Treaty,
and which also requires that stress be risk
assessed under the 1989 Framework Directive
on safety and health at work.

REPORT OF THE EXPERT ADVISORY GROUP
ON WORKPLACE BULLYING

The continuing need to deal with bullying is
reflected in the Report of the Expert Advisory
Group on Workplace Bullying, published in
August 2005. This Report makes more
recommendations in this area, including the
need to have bullying risk assessment contained
in safety statements, which would be monitored
by the Health and Safety Authority. The Report
also recommended that the Labour Relations
Commission would become the lead agency for
research on the issue and mediation where
problems arose at workplace level. The Report
also makes the important point that bullying can

be seen as a sub-set of the factors that can
cause illness arising from stress. In other words,
bullying can be one of the reasons for causing
stress. Other causes are long hours, excessive
work load, inappropriate work targets or
repetitive tasks over which the person has no
control.

CASE STUDY ON BULLYING

The HSA's Approved Code of Practice on the
Prevention of Workplace Bullying (2002)
featured in a decision of the Employment
Appeals Tribunal, Browne v Ventelo
Telecommunications (Ireland) Ltd (Employment
Appeals Tribunal, 2002). The claimant had
complained of a number of sexual innuendos by
a member of management, which included
gesticulations of an overtly sexual nature and
suggestions that the claimant would be taken on
a trip to Paris if she was ‘good in the sack.’ The
complaints were investigated and upheld, and
the manager apologised but the company felt
that no further action was required. The
complainant alleged that, after this, the work
environment became intolerable for her and that
she was given demeaning job tasks and
ostracised through what the Tribunal called the
‘silent treatment.” The company also instituted
disciplinary action against her concerning
allegations that she had bullied other
colleagues. The claimant subsequently resigned.
The Tribunal considered that the company had
failed to take adequate action to deal with the
initial complaint of sexual harassment and,
indeed, that it had not followed its own Human
Resource Manual. It also noted that the
company’s behaviour after the complaint had not
been justified and that the complainant had
been constructively dismissed. While the
Tribunal noted that the HSA's Approved Code of
Practice had come into force after the incidents
that occurred in this case, it also pointed out that
the HSA Code was based on the general
principles in the 1989 Act and the General
Principles of Prevention in the General
Application Regulations 1993. To that extent, the
Tribunal decided that the ACoPs sated in detail
what was already an obligation on employers in
this area. This decision is strengthened by the
specific reference to any improper conduct or
behaviour in the 2005 Act.
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onversation with Mini

NAME:
POSITION:
GOVERNMENT DEPT:

MINISTER TONY KILLEEN
MINISTER FOR LABOUR AFFAIRS
DEPARTMENT OF ENTERPRISE TRADE AND EMPLOYMENT

The key challenge for me is to grow employment in Ireland that is
of good quality and is in a safe and secure environment. | believe

that Social Partnership has made a wonderful contribution to Irish
Society and to the economic progress which we have made and |

look forward to the next phase due to begin before the end of the

year.

Being sometimes (even occasionally) able to do something that
benefits somebody (or hopefully several people).

Health and safety ranks very highly with me, because it is not
tolerable that a person could be in danger just by doing their
work. Since the Act of 1989 came in, we have achieved a great
deal. In overall terms, there has been a 25% reduction in the rate
of deaths since then, but the figures are still too high. Last year,
there was an average of one death a week at work, and already
this year the average is up on that figure. Clearly then, there is
still a lot of work to do to make workplaces safe.

Each time a person is killed at work, | receive a notification setting
out the personal details of the person and the circumstances of
the accident. When | read these notifications, | think of that person
leaving for work in the morning as normal, as we all do, fully
expecting to be home again later with their loved ones. But,
because of an unsafe workplace that person is killed
unnecessarily. That is not acceptable to me, and so health and
safety remains high among my priorities.

Well, | believe that the new Act is a serious wake up call to those
employers who do not do enough to prevent accidents at their
places of employment. While the emphasis in the Act is on
prevention, there has also been a significant increase in the
penalties and those employers who flout the law will face fines of
up to €3 million and jail terms of up to 2 years.

Another notable change is that it is now clear that employees, as
well as employers, have a responsibility for occupational health
and safety, both their own and that of their colleagues. As you
know, much has been made of the provision in the Act for testing
of employees for drugs and other intoxicants. However, it is not
my intention that this will be a sweeping provision applying to all,
but will be limited, by Regulations, to particular types of
employment where the highest standards of safety are critical.

| am also pleased that the Health and Safety Authority will now
have new powers of enforcement, such as the introduction of on
the spot fines. | believe that this will encourage a responsible

attitude on the part of both employers and employees.

When the new legislation was being prepared, it was said to me on
a number of occasions that small businesses find it too onerous
to meet their obligations under health and safety law. While |
believe that health and safety is too important to be considered
just another set of regulations, | can understand the difficulties
and so | am delighted that the new Act reduces the onus on small
business and the farming sector by providing that an employer
with 3 or fewer employees can meet the Safety Statement
requirements by adhering to a special Code of Practice to be
developed by the Health and Safety Authority for particular
industries and sectors.

As | mentioned, the emphasis in the 2005 Act is on prevention,
which it encourages through co-operation between both
employers and employees. It sends a strong signal to both
employers and employees that they need to act together on safety
and health if the national record is to be improved. For example, it
introduces the innovative “joint health and safety agreements”.
This provision allows employers and employees in an industry or
sector to come together and to devise practical guidance with
respect to health, safety and welfare at work. These agreements
can be recognised by the Health and Safety Authority and taken
account of in any enforcement proceedings.

| believe that this partnership approach to occupational health and
safety is the way forward, and | hope that the new Act will lead to
change of culture in workplaces, where health and safety is firmly
rooted in the management system and in the workers’ attitudes.

Section 80 of the 2005 Act outlines the responsibilities of directors
and managers. Primary responsibility for worker safety and health
does fall on employers, both in the private and public sectors,
because it is they, in effect, who control the risks. Company
directors and managers, therefore, do carry a significant
responsibility to protect safety and health.

The Health and Safety Authority provides a great information and
advice resource for employers, and they are more than happy to
work with anyone who has concerns about the safety of their
operation. The Authority has a wealth of expertise and experience
which is at the disposal of employers and employees. Just as in
the new legislation, their emphasis is on preventing accidents and
injuries, and so company directors who want to ensure that they
do comply with the law should have no qualms in approaching
them.



ster lony Killeen

think this can be achieved?

What is your favourite film?

Any plans for visiting Cork during its year
as the European Capital of Culture?

And finally Minister is there anything else
you would like to share with our readers?
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